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20410. Expertizing 1933 Act Filings
   The 1933 Act imposes liabilities for false or misleading statements in a registration statement, as discussed in section 12020. However, the Act provides that this liability may not exist, except as to the issuer of the securities, with respect to information included in any part of the registration statement that is purported to be included "on the authority of an expert" (Section 11(b)(3)(B)). Because of the protection afforded to officers, directors, and underwriters by this provision, lawyers for the registrant and the underwriters usually request the insertion of language in the prospectus to specify that the audited financial statements and supporting schedules are included in reliance on the report of the independent accountants as "experts." There is no regulatory requirement for the inclusion of an experts section; however, if the independent accountants are referred to as experts, their written consent to such reference is required.
   The wording used to refer to the independent accountants as experts needs to be reviewed to ensure that it does not impute responsibility for financial data that the accountant does not intend to, or should not, assume. This expertizing declaration should be limited to financial statements and financial statement schedules covered by the accountants' report. If the accountants' report departs in any manner from a standard report, it is advisable to make reference to that fact.
20415. Use of Expertizing Language in Non-SEC Documents
   Independent accountants are sometimes requested to furnish a consent in connection with expertizing language proposed to be included in a document that is not being filed with the SEC. An example of a situation in which such a request may be made is in connection with an official statement for a bond offering being filed with a state agency.
   Since, as described above, the use of expertizing language is only relevant in the context of the liability provisions of the federal securities acts, its inclusion in other documents is inappropriate.
   During 1992, the Auditing Standards Board (ASB) issued two interpretations of AU 711 (refer to AU 9711.2 and .3) relating to consents (see section 20530) and expertizing in connection with non-SEC filings (i.e., securities offerings other than those registered under the 1933 Act). The ASB's interpretation related to expertizing states, in part, that the auditor should not consent to be named, or referred to, as an expert in an offering document in connection with securities offerings other than those registered under the 1933 Act. This is because the term "expert" is typically undefined outside of the context of the 1933 Act, and the auditor's responsibility, as a result of the use of that term, would also be undefined.
   When a client wishes to refer to the auditor's role in a non-1933 Act offering document, the caption "Independent Auditors" should be used in the title of that section of the document instead of the caption "Experts," and the auditors should not be referred to as experts anywhere in the document. The following language, based on AU 9711.15, should be used to describe the auditor's role:
INDEPENDENT ACCOUNTANTS 

The financial statements as of December 31, 19XX and for the year then ended, included in this offering circular, have been audited by (Name of Firm), independent accountants, as stated in their report(s) appearing herein.
   If the independent accountants' report departs in any manner from a standard report, it is advisable to make reference to that fact, using language such as the following:
. . . as stated in their report, which includes a (state manner in which report departs from standard report, e.g., explanatory paragraph, qualification, disclaimer, or adverse opinion).
  

20420. Standard Reference in 1933 Act Filings
   As previously described (refer also to section 20500), independent accountants are required to consent in writing to any representations in the registration statement that they have audited or "certified" the financial statements and to any references to them as "experts" in accounting and auditing. Accordingly, if the expertizing language proposed by the attorneys for inclusion in the registration statement contains representations that are unacceptable, it must be corrected before the consent is signed. The expertizing language is generally similar to the following:
EXPERTS
The consolidated balance sheets as of December 31, 19X4 and 19X3 and the consolidated statements of income, retained earnings, and cash flows for each of the three years in the period ended December 31, 19X4, included (or incorporated by reference) in this prospectus, have been included (or incorporated) herein in reliance on the report of (Name of Firm), independent accountants, given on the authority of that firm as experts in accounting and auditing.
20430. Review of Interim Financial Information
   20431. Reference to Accountants' Report. FRP Section 605.04 provides that when a report on a review of interim financial information in accordance with AU Section 722 (see section 20350) is included or incorporated in a registration statement, any discussions about the accountants' involvement should:
· Clarify the fact that the accountants' review report included in such registration statements is not a "report" or "part" of the registration statement within the meaning of Sections 7 and 11 of the 1933 Act. 

· State that the independent accountants' Section 11 liability (see section 12020) does not extend to such report. 

· Be supported by a letter from the independent accountants acknowledging their awareness that their review report is being included in the registration statement. 

   AU Section 711.09 provides suggested language concerning the involvement of independent accountants to be included in the experts section when a review report is incorporated by reference in a registration statement filed under the 1933 Act. Since the Independent Accountants' Section 11 liability does not extend to such a review report (discussed above), it is preferable to use the caption "Independent Public Accountants" rather than "Experts" as the title to the section. Suggested report language, consistent with the report provided in AU Section 711.09, follows:
INDEPENDENT PUBLIC ACCOUNTANTS 

The consolidated balance sheets as of December 31, 19X4 and 19X3, and the consolidated statements of income, retained earnings, and cash flows for each of the three years in the period ended December 31, 19X4, incorporated by reference in this prospectus, have been included herein in reliance on the report of (Name of Firm), independent accountants, given on the authority of that firm as experts in auditing and accounting. With respect to the unaudited interim financial information for the periods ended March 31, 19X5 and 19X4, incorporated by reference in this prospectus, the independent accountants have reported that they have applied limited procedures in accordance with professional standards for a review of such information. However, their separate report included in the Company's quarterly report on Form 10-Q for the quarter ended March 31, 19X5, and incorporated by reference herein, states that they did not audit and they do not express an opinion on that interim financial information. Accordingly, the degree of reliance on their report on such information should be restricted in light of the limited nature of the review procedures applied. The accountants are not subject to the liability provisions of Section 11 of the Securities Act of 1933 for their report on the unaudited interim financial information because that report is not a "report" or a "part" of the registration statement prepared or certified by the accountants within the meaning of Sections 7 and 11 of the Act.
   A similar description of the status of the accountants' review report would ordinarily be satisfactory when such report is presented in the registration statement rather than incorporated by reference. In that case, the description in the prospectus would specifically refer to the review report in the registration statement (see footnote 3 to AU Section 711).
   20432. Awareness Letter. If the accountants' report on a review of interim financial information is included or incorporated by reference into a 1933 Act filing, Regulation S-K Exhibit requirements (see section 66000) specify that a letter from the accountants acknowledging the inclusion or incorporation of their report must generally be furnished as an exhibit to the registration statement.
   An accountants' "awareness letter" would be required, for example, when a quarterly filing on Form 10-Q. The review report should not be expanded to include the required awareness language.
   Although the awareness letter need not follow any particular format, the following example would be appropriate when the letter is furnished as an exhibit to a 1933 Act registration statement:
Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549
      Re: Name of Registrant
  Registration on Form    
We are aware that our report dated (date of report) on our review of interim financial information of (name of registrant) for the period ended (state period) and included in the Company's quarterly report on Form 10-Q for the quarter then ended is incorporated by reference in this registration statement. Pursuant to Rule 436(c) under the Securities Act of 1933, this report should not be considered a part of the registration statement prepared or certified by us within the meaning of Sections 7 and 11 of that Act.
         Name of Firm
When the awareness letter is included as an attachment to Form 10-Q, the foregoing example would be modified accordingly.
 

