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42260. General
   Form S-2 prospectus (eligibility requirements are discussed below). Information concerning the registrant is incorporated by reference from 1934 Act reports.
   The eligibility requirements for using 8-K) in a timely manner during the 12 months preceding the filing of the registration statement. Also, there is no reporting history requirement for registered offerings of investment grade asset-backed securities.
   Form S-3:
· A primary or secondary offering if the aggregate market value of voting and non-voting common equity held by nonaffiliates is greater than $75 million. 

· An offering of nonconvertible securities provided such securities are investment grade securities as rated by a nationally recognized statistical rating organization. 

· A secondary offering if securities of the same class are listed and registered on a national securities exchange or are quoted securities of a national securities association. 

· A rights offering, dividend or interest reinvestment plan and conversions of securities or exercise of warrants. 

· An offering of investment grade asset-backed securities. 

   The official instructions regarding eligibility requirements for the use of Form S-3 are as follows: 
Eligibility Requirements for Use of Form S-3
This instruction sets forth registrant requirements and transaction requirements for the use of Form S-3. Any registrant which meets the requirements of A. below ("Registrant Requirements") may use this Form for the registration of securities under the Securities Act of 1933 ("Securities Act") which are offered in any transaction specified in B. below ("Transaction Requirements") provided that the requirements applicable to the specified transaction are met. With respect to majority-owned subsidiaries, see Instruction C. below.
A. Registrant Requirements
Registrants must meet the following conditions in order to use this Form for registration under the Securities Act of securities offered in the transactions specified in B. below:
1. The registrant is organized under the laws of the United States or any State or Territory or the District of Columbia and has its principal business operations in the United States or its territories. 
2. The registrant has a class of securities registered pursuant to Section 12(b) of the Securities Exchange Act of 1934 ("Exchange Act") or a class of equity securities registered pursuant to Section 12(g) of the Exchange Act or is required to file reports pursuant to Section 15(d) of the Exchange Act. 
3. The registrant: (a) has been subject to the requirements of Section 12 or 15(d) of the Exchange Act and has filed all the material required to be filed pursuant to Sections 13, 14 or 15(d) for a period of at least twelve calendar months immediately preceding the filing of the registration statement on this Form; and (b) has filed in a timely manner all reports required to be filed during the twelve calendar months and any portion of a month immediately preceding the filing of the registration statement and, if the registrant has used (during the twelve calendar months and any portion of a month immediately preceding the filing of the registration statement) Rule 12b-25(b) under the Exchange Act with respect to a report or a portion of a report, that report or portion thereof has actually been filed within the time period prescribed by the Rule.
4. The provisions of paragraphs A.2. and A.3.(a) above do not apply to any registered offerings of investment grade asset-backed securities as defined in B.5. below.
5. Neither the registrant nor any of its consolidated or unconsolidated subsidiaries have, since the end of the last fiscal year for which certified financial statements of the registrant and its consolidated subsidiaries were included in a report filed pursuant to Section 13(a) or 15(d) of the Exchange Act: (a) failed to pay any dividend or sinking fund installment on preferred stock; or (b) defaulted (i) on any installment or installments on indebtedness for borrowed money, or (ii) on any rental on one or more long term leases, which defaults in the aggregate are material to the financial position of the registrant and its consolidated and unconsolidated subsidiaries, taken as a whole.
6. A foreign issuer, other than a foreign government, which satisfies all of the above provisions of these registrant eligibility requirements except the provisions in A.1 relating to organization and principal business shall be deemed to have met these registrant eligibility requirements provided that such foreign issuer files the same reports with the Commission under Section 13(a) or 15(d) of the Exchange Act as a domestic registrant pursuant to A.3 above.
7. If the registrant is a successor registrant, it shall be deemed to have met conditions 1, 2, 3, and 5 above if: (a) its predecessor and it, taken together, do so, provided that the succession was primarily for the purpose of changing the state of incorporation of the predecessor or forming a holding company and that the assets and liabilities of the successor at the time of succession were substantially the same as those of the predecessor, or (b) if all predecessors met the conditions at the time of succession and the registrant has continued to do so since the succession.
8. Electronic filings: In addition to satisfying the foregoing conditions, a registrant subject to the electronic filing requirements of Rule 101 of Regulation S-T shall have filed with the Commission:
(1) All required electronic filings, including confirming electronic copies of documents submitted in paper pursuant to a temporary hardship exemption as provided in Rule 201 of Regulation S-T; and
(2) All financial Data Schedules required to be submitted pursuant to Item 601(c) of Regulation S-B.
B. Transaction Requirements
Security offerings meeting any of the following conditions and made by a registrant meeting the Registrant Requirements specified in A. above may be registered on this Form:
1. Primary Offerings by Certain Registrants
Securities to be offered for cash by or on behalf of a registrant, or outstanding securities to be offered for cash for the account of any person other than the registrant, including securities acquired by standby underwriters in connection with the call or redemption by the registrant of warrants or a class of convertible securities; provided that the aggregate market value of the voting and non-voting common equity held by non-affiliates of the registrant is $75 million or more.
Instructions. The aggregate market value of the registrant's outstanding voting and non-voting common equity shall be computed by use of the price at which the stock was last sold, or the average of the bid and asked prices of such stock, as of a date within 60 days prior to the date of filing. See the definition of "affiliate" in Securities Act Rule 405.
2. Primary Offerings of Non-convertible Investment Grade Securities
Non-convertible securities to be offered for cash by or on behalf of a registrant, provided such securities at the time of sale are "investment grade securities," as defined below. A non-convertible security is an "investment grade security" if, at the time of sale, at least one nationally recognized statistical rating organization (as that term is used in Rule 15c3-1(c)(2)(vi)(F) under the Securities Exchange Act of 1934) has rated the security in one of its generic rating categories which signifies investment grade; typically, the four highest rating categories (within which there may be sub-categories or gradations indicating relative standing) signify investment grade.
3. Transactions Involving Secondary Offerings
Outstanding securities to be offered for the account of any person other than the issuer, including securities acquired by standby underwriters in connection with the call or redemption by the issuer of warrants or a class of convertible securities, if securities of the same class are listed and registered on a national securities exchange or are quoted on the automated quotation system of a national securities association. (In addition, attention is directed to General Instruction C to Form S-8 for the registration of employee benefit plan securities for resale.)
4. Rights Offerings, Dividend or Interest Reinvestment Plans, and Conversions or Warrants
Securities to be offered (a) upon the exercise of outstanding rights granted by the issuer of the securities to be offered. If such rights are granted on a pro rata basis to all existing security holders of the class of securities to which the rights attach, or (b) pursuant to a dividend or interest reinvestment plan, or (c) upon the conversion of outstanding convertible securities or upon the exercise of outstanding transferable warrants issued by the issuer of the securities to be offered, or by an affiliate of such issuer: provided the issuer has sent to all record holders of such rights, or to all participants in such plans, or to all record holders of such convertible securities or transferable warrants, respectively, material containing the information required by Rule 14a-3(b) under the Exchange Act and Items 401, 402 and 403 of Regulation S-K need only be provided to holders of rights exercisable for common stock, holders of securities convertible into common stock, participants in plans which may invest in common stock, or in securities convertible into common stock or warrants exercisable for common stock, respectively.
5. Offerings of Investment Grade Asset-Backed Securities
Asset-backed securities to be offered for cash, provided the securities are "investment grade securities," as defined in B.2. above (Primary Offerings of Non-convertible Investment Grade Securities). For purposes of this Form, the term "asset-backed security" means a security the obligations of which are primarily serviced by the cash flows of a discrete pool of receivables or other financial assets that by their terms convert into cash within a finite time period plus any rights or other assets, either fixed or revolving, designed to assure the servicing or timely distribution of proceeds to the security holders.
C. Majority-Owned Subsidiaries 
If a registrant is a majority-owned subsidiary, security offerings may be registered on this Form if: 
1. the registrant-subsidiary itself meets the Registrant Requirements and the applicable Transaction Requirement; 

2. the parent of the registrant-subsidiary meets the Registrant Requirements and the conditions of Transaction Requirements B.2. (Primary Offerings of Non-convertible Investment Grade Securities) are met; or

3. the parent of the registrant-subsidiary meets the Registrant Requirements and the applicable Transaction Requirement, and fully and unconditionally guarantees the payment obligations on the securities being registered, and the securities being registered are non-convertible securities. Note: In such an instance, the parent-guarantor is the issuer of a separate security consisting of the guarantee which must be concurrently registered but may be registered on the same registration statement as are the guaranteed securities. 
   As previously noted, 10-K). All financial statements and related financial data are typically included in the 1934 Act reports, with disclosure in the prospectus generally limited to information relating to the offering.
   With regard to the use of Form S-3 by "small business issuers," Item C under the Application of General Rules and Regulations states:
A "small business issuer," defined in Rule 405, that is eligible to use Item 310 of Regulation S-B in lieu of the financial information called for by Item 11.
   The following are the items of information to be included in Form S-3: 
PART I. INFORMATION REQUIRED IN PROSPECTUS 
Item
   1   Forepart of the registration statement and outside front cover page of prospectus
   2   Inside front and outside back cover pages of prospectus
   3   Summary information, risk factors and ratio of earnings to fixed charges
   4   Use of proceeds
   5   Determination of offering price
   6   Dilution
   7   Selling security holders
   8   Plan of distribution
   9   Description of securities to be registered
   10   Interests of named experts and counsel
   11   Material changes
   12   Incorporation of certain information by reference
   13   Disclosure of Commission position on indemnification for Securities Act liabilities 
PART II. INFORMATION NOT REQUIRED IN PROSPECTUS
   14   Other expenses of issuance and distribution
   15   Indemnification of directors and officers
   16   Exhibits
   17   Undertakings
   With the exception of Items 11 and 12 (see sections 42270 and 42271 below), the requirements for each of the items of information are set forth in Item 601 of Regulation S-K.
42270. Financial Statement Requirements
   Except as to material changes (see section 42272), Form S-3 has no specific requirements for financial statements; however, as noted below, certain documents filed with the SEC are required to be incorporated by reference.
   42271. Incorporation by Reference. Item 12 of Form S-3; however, copies of these documents are not required to be filed with the registration statement or delivered to investors: 
· The registrant's latest Form 10-K filed pursuant to Section 13(a) or 15(d) of the 1934 Act that contains financial statements for the registrant's latest fiscal year for which such statements have been filed; 

· All other reports filed pursuant to Section 13(a) or 15(d) of the 1934 Act since the end of the fiscal year covered by the Form 10-K referred to above; and 
· If the capital stock is to be registered and securities of the same class are registered under Section 12 of the 1934 Act, the description of such class of securities which is contained in a registration statement filed under the 1934 Act, including any amendment or reports filed for the purpose of updating such description. 

   42272. Material Changes. Item 11 of Form 8-K.
   Item 11 further requires inclusion of financial information in the prospectus under certain conditions, unless incorporated by reference from: 
· The registrant's latest Form 10-K, 
· Any periodic 1934 Act report filed subsequent to the latest Form 10-K, 

· A proxy or information statement, 
· A previously filed 1933 Act prospectus, or 
· A Form 8-K filed during either of the preceding two years. 
   Subject to the foregoing, the following information needs to be included in the prospectus of Form S-3: 
· Information regarding financial statements required for businesses acquired or to be acquired (Article 11 of Regulation S-X, see section 51100); 
· Restated financial statements prepared in accordance with Regulation S-X if there has been a change in accounting principles or a correction of an error where such change or correction requires a material retroactive restatement of financial statements; 

· Restated financial statements prepared in accordance with Rule 11-01(b); or 
· Any financial information required because of a material disposition of assets outside the normal course of business. 

   Regarding the first point above, it is important to note that a currently effective shelf filing on Form S-3 technically needs to be updated for significant probable business acquisitions (see section 19230 for further discussion of this situation).
   As a practical matter, however, registrants generally satisfy the Form S-3.
   A large number of real estate investment trusts (REITs) that had initial public offerings in recent years are now eligible to use Rule 3-14.
   The SEC staff's informal position is that although S-11) is filed.
   42273. Incorporation by Reference of Future Filings. Future filings, in addition to past filings, are required to be incorporated by reference in Item 512 of Regulation S-K:
The undersigned registrant hereby undertakes that, for the purposes of determining any liability under the Securities Act of 1933, each filing of the registrant's annual report pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee benefit plan's annual report pursuant to Section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the registration statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof. 
   Accountants' consents required to be furnished in subsequent filings are discussed in section 42280.
   42274. Audit Requirements - "Keeping Current." An accountants' report included in a document filed under the 1934 Act (Form S-3 with respect to any audited financial statements reported on and included in a previously filed document.
   The requirement to "keep current" also applies to audited financial statements included in documents that are incorporated by reference after the effective date of Form 8-K that have been reported on by the independent accountants.
42280. Accountants' Consent
   The written consent of the accountants with respect to any document incorporated by reference in Form S-3. (See section 20500 for discussion and examples of accountants' consents.)
   As previously noted, Item 12 of Form S-3 but before the termination of the offering, a consent also needs to be filed with respect to the accountants' report in that document. In this connection, Item 12 refers to 1933 Act Rule 439, which provides that: 
Where the filing of a written consent is required with respect to material incorporated in the registration statement by reference, which is to be filed subsequent to the effective date of the registration statement, such consent [for any accountant named as having certified material incorporated by reference] shall be filed as an amendment to the registration statement no later than the date on which such material is filed with the Commission, unless express consent to incorporation by reference is contained in the material to be incorporated by reference. 
   It is generally possible to avoid the filing of an amendment to Form 10-K) a consent with respect to the incorporation of the accountants' report. See section 20521 for an example of such a consent.
   An accountants' consent is not required when Form S-3; however, see section 20432 for a discussion of the requirement to include an accountants' awareness letter under certain circumstances.
   An accountants' consent covering future material incorporated by reference would constitute an "open-ended" consent. Since this, in effect, would prospectively consent to the use of any future reports issued, such a procedure is inappropriate. When the future financial statements are filed together with the auditors' report thereon, it is always possible to include a consent in that filing.
   As indicated in section 42273, Item 12(b) of Form S-3 registration statement be extended to acknowledge that future 1934 Act reports incorporated by reference will contain an auditors' opinion as experts. If such a request is made, language such as the following could be used to emphasize this point:
EXPERTS
The consolidated financial statements of XYZ, Inc. and its subsidiaries, included in the report on Form 10-K of the Company for the fiscal year ended December 31, 19X6 referred to above have been audited by (Name of Firm), independent accountants, as set forth in their report dated January 27, 19X7, accompanying such financial statements, and are incorporated herein by reference in reliance upon the report of such firm, which report is given upon their authority as experts in accounting and auditing. 
Any financial statements and schedules hereafter incorporated by reference in the registration statement of which this prospectus is a part that have been audited and are the subject of a report by independent accountants will be so incorporated by reference in reliance upon such reports and upon the authority of such firms as experts in accounting and auditing to the extent covered by consents filed with the Commission. 
   While the foregoing wording is not standard, an experts section of this nature should present no difficulty for the independent accountants provided that it clearly indicates that accountants' consents will be filed covering the future accountants' reports that will be incorporated by reference in the registration statement.
42290. Shelf Registration
   Form S-3 may be used to register securities to be offered on a delayed or continuous basis pursuant to Rule 415 of Regulation C. Under this rule, commonly called the shelf-registration rule, certain registrants can register the debt and equity securities they expect to sell during the next two years. When market conditions are favorable, the securities can be taken "off the shelf" and sold to the public. See section 19200 for further discussion of Rule 415.
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