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17010. Introduction
   The preparation and filing of a registration statement is often a complicated, time-consuming, technical process requiring substantial planning and coordination in order to provide the information specified by the SEC form being used and to comply with SEC rules in the most efficient manner possible. The following sections discuss aspects of the process that are most germane to the independent accountant. 
   The following discussion presupposes the registration of securities by a company offering stock to the public for the first time, i.e., an initial public offering (IPO). While many of the considerations are applicable to the preparation of registration statements regardless of the nature of the offering, the procedures do vary with the form being used. The SEC has adopted a number of forms that, if applicable, simplify the registration process. For example, as more fully discussed in sections 42250 and 42400, respectively, a subsequent registration of securities on Regulation S-B which is discussed in section 70000.

17020. Preliminary Considerations
   While all problems cannot be anticipated, two factors essential to the successful consummation of the registration must be considered by the independent accountant immediately on learning of his or her involvement in the process. Independent accountants must determine whether their relationship with the registrant will qualify them as independent under the rules of the SEC and whether at the conclusion of their audit their report is likely to be acceptable to the SEC.
17030. Qualifications of Accountants-Independence
   17031. General. The subject of independence is fundamental to the accountant's involvement in an SEC filing. The SEC will not accept the report of an accountant who is not independent. The guidelines established by the SEC as to the independence of accountants are contained in Rule 2-01 of Regulation S-X. The rule provides that accountants are not considered independent with respect to any company ("any person or any of its parents, its subsidiaries, or other affiliates") in which they or their firms or members thereof have or had, during the period of their professional engagement to audit the financial statements or at the date of their report, (1) any direct or material indirect financial interest or (2) any connection as a promoter, underwriter, voting trustee, director, officer, or employee. The independence requirements with respect to any activity cited under (2) also extend to the period covered by the financial statements. The rule provides, however, that former employment by a client may not impair independence if certain conditions are met. Refer to section 50201 for the specific provisions of this rule. 
   Rule 2-01(b) indicates that the independence requirements apply not only to the accountant but also to the accountant's firm and any member thereof. The rule defines member as "(i) all partners, shareholders, and other principals in the firm, (ii) any professional employee involved in providing any professional service to the person, its parents, subsidiaries, or other affiliates, and (iii) any professional employee having managerial responsibilities and located in the engagement office or other office of the firm which participates in a significant portion of the audit."    Independent accountants are not required to be members of the AICPA or the AICPA SEC Practice Section to practice before the SEC. However, the AICPA requires a member of the AICPA, who issues a report on financial statements of a company after it becomes subject to the SEC's reporting requirements, to be a member of the AICPA SEC Practice Section. 

   17032. Financial Reporting Policies Relating to Independence Matters. Rule 2-01(b) resulting from a revised definition of the term "member." It outlines the general philosophy of the Commission regarding the definition of independence and includes examples based on specific cases to assist in the application of that definition.
   As announced in FRR Nos. 4 and 33, letters requesting the staff's views on accountants' independence and staff's responses thereto are available to the public. 
   The Commission's concern regarding the independence of the "certifying" accountant stems from its overall objective to provide for the adequate and accurate disclosure to the public of all material facts. The concept of independence is fundamental to accomplishing that end, since it implies an objective analysis of the situation by a disinterested third party. In that connection, the Commission has set the following guidelines (originally included in 126): 
· The question of independence is one of fact to be determined in the light of all the pertinent circumstances in a particular case. The existence of certain types of relationships between a registrant and the accountant might impair the accountant's objectivity and bias his or her judgment on accounting and auditing matters. 
· Independence is a matter of appearance, in addition to being a question of fact. The appearance of independence requires that the perception of the relationship between the accountant and his or her client must be free of any interest that, whatever its actual effect, might be considered incompatible with the objectivity needed to perform professional responsibilities with impartial judgment, so that the public could not assume a lack of independence. 
   In addition to setting general definitions and basic guidelines to be used when dealing with the issue of independence, the Commission has published a compilation of situations that are based on specific cases and rulings regarding this issue. Certain of the more significant conditions found by the Commission to be indicative of a lack of independence, as discussed in FRP Section 602.02, include: 

· Direct and material indirect financial interests in the registrant by the accountants, their spouse, or any other person under their supervision and control. 
· Direct and material indirect business relationships, other than as a customer in the regular course of business. 

· Certain family relationships between the accountants or a member of their firm and the registrant. 
· Accounting services rendered by the accountant by maintaining the records of the registrant either manually or through electronic data processing equipment. 
· Funds due from the registrant to the accountant since an accountant may lack independence as a result of unpaid prior professional fees. 
· Concurrent occupations of the accountant that either create an appearance problem or conflict with the interests of the registrant (e.g., acting as a broker-dealer or being in direct competition with the registrant). 

· Litigation creating an adversary position between a registrant and the accountant. 
· Certain appraisal and valuation services rendered to an audit client. 

   The SEC has stated (FRP Section 602.02.c.iii) that under certain circumstances it would not object if a domestic accounting firm or an associated foreign firm performed limited, routine, or ministerial bookkeeping services for a foreign division, subsidiary, or investee of a domestic registrant that is a client of that firm. However, there are certain conditions that must be met before these services can be performed and there is a materiality limit on the extent of such services. 
   SFAS No. 123, Accounting for Stock-Based Compensation, requires the valuation of stock options. The SEC permits the accountants to value stock options for attest clients if done in accordance with Ethics Ruling on Independence, Integrity, and Objectivity No. 54 of the AICPA Code of Professional Conduct because in these situations the accountants are not valuing the stock of the enterprise. Rather, the accountants are applying a mathematical formula to stock whose value is determined by "market" and are using assumptions determined or approved by management.
   The SEC has also adopted a number of disclosure requirements with respect to the relationship between registrants and their independent accountants. Such requirements Form 8-K and in proxy and information statements are discussed in sections 41600 and 31200 of this manual, respectively.

   17033. Comparison with AICPA and State Independence Rules. Other rules regarding independence include those developed by the AICPA (Rule 101 of the Code of Professional Conduct and related interpretations and rulings), state accounting statutes, state societies of CPAs and Boards of Regents. The SEC rules are more restrictive than those established by the AICPA; the most significant differences are the SEC's prohibition against performing record-keeping services for clients, certain matters regarding litigation, and additional limitations on business relationships.
   17034. Independence and Prospective Financial Information. It is the staff's informal position that when an accountant has assisted in the preparation of prospective financial information for a privately held company that subsequently becomes a registrant, the accountant's independence is impaired for the period during which the forecast or projection is being relied on. In the staff's view, this period would normally not be less than the first 12-month period included in the prospective financial information. The staff may grant relief in a situation of this nature when changes in the registrant's business environment or the general economy support a conclusion that the forecast or projection is no longer being relied on. If the accountant has examined the prospective financial information and does not assist in its preparation, independence is not considered to be impaired.
17040. The Accountants' Report
   Rule 2-02 of Regulation S-X (included in section 20210) contains the requirements of the SEC with respect to the accountants' report. Early in the planning period of the registration process a preliminary evaluation must be made as to whether the independent accountants' report will follow the standard format prescribed in AU Section 508.08 or whether a departure from the standard format (AU Section 508.11 and 508.38) will be necessary when reporting on the financial statements to be included in a 1933 Act registration statement. This determination, which invariably must be reexamined during the registration process, is of utmost importance, since the report ultimately issued may be unacceptable to the SEC. The SEC, for example, will generally not accept an accountants' report that is qualified as a result of limitations on the scope of the audit, departures from generally accepted accounting principles, or inadequacy of disclosures. Adverse opinions and disclaimers of opinion are also unacceptable to the SEC. Section 20200 of this manual discusses more fully the various considerations that must be given to the accountants' report.
17050. Organizational Conference
   As soon as it has been determined that a public offering of securities will take place, a meeting with the following persons is generally arranged: 
· A financial officer of the company (registrant). 
· Counsel for the company. 
· A representative of the underwriters. 
· Counsel for the underwriters. 

· The independent accountant. 
This group generally constitutes the registration team. The responsibilities of each member of the team are described in section 17080. Matters that may be discussed at the organizational conference include the nature of the offering, the SEC registration form to use (see section 17060), the anticipated filing date (see section 17130), and a detailed timetable for the registration process that identifies the duties to be performed by each member of the team during the registration process. An illustrative timetable is included in section 17070. Should a conference with the SEC be necessary prior to filing the registration statement, this might also be discussed at the organizational meeting. For a discussion of prefiling conferences with the SEC, refer to section 17120. 
   The individual in the company with the primary responsibility for the registration process normally arranges the organizational meeting.
17060. Decision as to Registration Form Required
   The determination of the SEC form to be used for registration purposes must be made before preparation of the registration statement commences. (Descriptions of the principal 1933 and 1934 Act forms presently in effect are included in this manual in section 40100.) This is a legal determination and is made by the company in consultation with its counsel. The independent accountant should not make the decision.
17070. The Timetable
   A timetable is generally prepared before preparation of the registration statement commences. The timetable outlines the detailed steps required to complete the proposed offering and indicates the dates on which they are to be completed. The independent public accountants play an important part in the registration process and should therefore actively participate in the development of the timetable particularly with respect to dates that are of significance to them, such as: 
· The date on which the audited financial statements must be available for inclusion in the registration statement. 

· The date on which the information will be submitted to the printer. 
· The date on which the registration statement will initially be filed. 

· The date on which the SEC's comments are expected to be received. 
· The date on which it is expected that the registration statement will become effective. 
· The closing date. 
   The timetable is generally prepared by company counsel after obtaining the necessary input from the independent accountants and other members of the registration team. If the accountants are not consulted in connection with the preparation of the timetable, they should determine early in the registration process whether the target dates for which they are responsible are attainable. 
   An example of a timetable for an initial registration of common stock under the 1933 Act is included in this section. A time schedule is, of course, an estimate, and the actual dates of completion may vary from the original estimate. The time required for a seasoned public company to complete the registration process is considerably shorter and more readily estimable than that for a company registering securities for the first time.
   In addition to the registration time schedule, the presentation below identifies responsibilities for the completion of the steps in the registration process. While the responsibility for many of the steps is noted as that of registrant's counsel, a prospective registrant may be able to perform certain of these functions using its internal legal department. 
   This timetable is primarily intended to demonstrate the general sequence of events. It should not be viewed as necessarily indicative of other situations, since timetables vary, as do individual registrants and offerings.
	

	

	


	DAY   
	ACTIVITY   
	RESPONSIBILITY

	   <0   
	Select underwriter, sign letter of   
intent, quiet period begins   
	Management

	   1   
	Hold board of directors' meeting   
to authorize:         
b Issuing additional shares         
b Preparing registration   
    statement for filing with SEC         
b Negotiating underwriting   
     agreement         
b Engaging professionals   
	Management

	   2
	Hold initial organizational   
meeting ("all hands" meeting) of   
the going-public team to   
determine:         
b Type and structure of the   
     offering         
b Offering timetable and   
     responsibilities         
b Form and format of   
     registration statement   
	Team

	   3   
	Commence due-diligence review   
	Underwriter and its
counsel

	   4
	 Assign responsibilities and   
complete timetable; distribute to   
all team members   
	Team

	   5
	Begin drafting registration   
statement:         
b Textual information   

b Financial statements and   
     pro forma information   
	

Management and its counsel

Management and
independent accountant

	   12
	Prepare draft of underwriting   
agreement, agreement among   
underwriters, and blue sky survey   
	Management,
underwriter, and
respective counsel

	   15
	Distribute questionnaires to   
directors, officers, and selling   counsel; 
shareholders related to   
registration statement   
	Management and its
underwriter's
counsel

	   20
	Complete review of corporate   
legal documents   
	Management and its
counsel

	   30
	Review first draft of textual   
portion of registration statement   
	Team

	   35
	Complete and submit draft of   
financial statements for   
inclusion in registration   
statement   
	Management and
independent accountant

	   45 
	Review draft of registration   
statement, including financial   
statements   
	Team

	   50
	Appoint stock transfer agent and   
registrar and arrange for   
preparation of stock certificates   

Discuss comfort letter   Management,
requirements and procedures   underwriter, and
independent accountant
	Management

	   60
	Send first draft of registration   
statement to printer   
	Management

	   70   
	Hold board of directors' meeting   
to approve and sign registration   
statement   
	Management and its
counsel

	   71 
	File registration statement with   
the SEC, NASD, and states   

Distribute preliminary   
prospectus ("red herring") to   
the proposed underwriting   
syndicate   

Send draft comfort letter to  
underwriter   

Publish tombstone ad (this can   
be done any time from day 71   
onwards)   
	Management and its
counsel

Underwriter




Independent accountant


Management and
underwriter

	   75
	Begin road show 
	Management, public
relations firm, and
underwriter

	   101
	Receive comment letter from   
SEC regarding registration   
statement   
	Management and its counsel

	   102
	Hold meeting to review and   
discuss SEC comment letter,   
including deciding which   
matters require further   
follow-up with the SEC staff   
	Team

	   103-105
	Prepare amendments to   
registration statement resulting   
from the SEC staff's comment   
letter, and send draft to printer  
	Team

	   106   
	Review printer's proof of   
amendments to registration   
statement   
	Team

	   108
	File amendments to registration   
statement covering SEC   
comments and reflecting any   
material developments since   
date previous registration   
statement was filed with the SEC   

Notify SEC in writing that a   
final (price) amendment will be   
filed on Day 116 and that the   
company requests acceleration   
so that the registration statement   
may become effective as of the   
close of business on that date   
	Management and its counsel

	   113  
	Resolve any final comments and   
changes with SEC by telephone   
	Management and its counsel; independent accountant

	   114
	Hold due-diligence meeting to   
respond to questions from the   
underwriting group   
	Underwriter, with team participation

	   115   
	Finalize offering price   
	Management and underwriter

	   116
	Deliver first comfort letter to   
underwriter   

Sign underwriting agreement   



File price amendment to   
registration statement   

Notify stock exchange and   
NASD of effectiveness   
	Independent accountant


Management,
underwriter, and
respective counsel

Management and its counsel


Management counsel

	   121
	Deliver second comfort letter to   
underwriter   

Complete settlement with   
underwriter, issue stock, collect   
proceeds from offering, and sign   
all final documents   

Issue press release   
	Independent accountant


Management,
underwriter, and
respective counsel


Management, public
relations firm, and
underwriter

	
	 
	 


	


	


	


	


	

	


 

17080. The Registration Team
   The preparation of the information to be included in a registration statement is a combined effort by the company (registrant), company counsel, the underwriters, counsel for the underwriters, and the independent accountants. Company counsel generally functions as the coordinator of the registration team.
  17081. The Company. The company's participation in the process of preparing the textual portion of a registration statement frequently depends on the expertise of its personnel. Some companies have personnel who are able to prepare substantially all of the first draft of the registration statement. More typically, however, company personnel rely heavily upon outside counsel to direct the preparation of the narrative portion of the document. Company personnel should, however, be prepared to provide promptly the underlying information to the persons involved in the preparation of the registration statement and to be involved actively in all aspects of the registration process. Independent accountants are also frequently asked to assist company personnel in the process of assembling the required financial information. In all instances, however, the preparation of the original material must be the responsibility of company personnel. When meetings are held by members of the registration team during the process of preparing the registration statement, a representative of the company should always be present.
   17082. Counsel for the Company. Counsel for the company are the key members of the registration team. Their competence and familiarity with the registration process are critical to the timely and effective coordination of the engagement. They advise the company about compliance with the provisions of the securities acts and the various state and other federal laws to which the company and the offering will become subject. They coordinate the progress of the various members of the registration team and ensure the timeliness and completeness of the document. 
   Counsel also coordinate the resolution of any questions arising from the SEC review (as discussed in section 19010) and the filing of the necessary amendments (as discussed in section 19020). Should any conferences with the staff of the SEC be necessary with respect to matters unrelated to the financial statements, they usually accompany the company's representatives.
   17083. The Underwriter. The principal role of the underwriter is to sell the securities to the public. However, prior to that time the underwriter plays a significant role in advising the company on the opportunities for financing and in structuring the transaction. In agreeing to underwrite the offering, the underwriter will propose one of the following types of agreements:
· Best efforts. The underwriter agrees to use its best effort to sell the issue but is not obligated to purchase unsold securities. 

· Best efforts, all or none. The offering is canceled if the underwriter is unable to sell the entire issue. 
· Firm commitment. The underwriter agrees to buy all of the issue and thereby assumes the risk for any unsold securities. 
   A draft of the underwriting agreement is frequently prepared early in the registration process, even though the document is generally not signed until the morning on which the offering becomes effective. The independent accountant should request a copy of this draft, as well as the letter of intent, as soon as it becomes available. 
   The letter of intent, which outlines the proposed terms of the offering, is generally prepared by the managing underwriter. It is so called because it acknowledges the intent of the underwriter to execute an underwriting agreement when the registration process is complete. The letter of intent permits either party to reassess the potential of the offering prior to executing the underwriting agreement. Consequently, it is not a binding agreement to underwrite the offering but rather a preliminary understanding as to the terms of the offering, the underwriter's compensation, and any reimbursement of expenses that will be incurred by the underwriter. 
   The draft of the underwriting agreement generally outlines the accountant's responsibility in connection with the closing of the transaction. The underwriting agreement invariably provides for the accountant to furnish a comfort letter to the underwriter on or before the effective date and the closing date, and it is important that the accountant determine early in the process the type of letter expected and the specific matters on which the accountant is expected to comment. (For further discussion of comfort letters, see section 17095.) 
   The underwriter and the company negotiate the offering price of the securities when the underwriting agreement is signed. The offering price is based on the prevailing market conditions at the time of the offering and certain other factors, such as the company's earnings history and its earnings potential. If the company has a similar class of securities that is traded, the market price of these securities on the date the underwriting agreement is signed will be a factor in determining the offering price of the new issue.
   After the closing date and the sale of the securities, the underwriter will generally provide support for the company's securities in the market. However, there are strict rules governing the extent to which the underwriter may provide this support.
  17084. Counsel for the Underwriter. Counsel for the underwriter is generally responsible for drafting the underwriting agreement. They also review the entire registration statement and any related agreements and contracts that are filed as exhibits thereto. Their principal objective in reviewing the registration statement is to ascertain on behalf of the underwriter that the registration statement is complete and not misleading. (See section 19040 for a discussion of the due-diligence meeting.)
17090. The Role of the Independent Accountant in the Registration Process
   17091. General. The independent accountants' principal responsibilities with the preparation of a registration statement are as follows: 
· Express an opinion on the various financial statements that they have audited and that will be included in the document. 
· Read in depth the textual portion of the registration statement and related financial information included in the text and
 compare it to the financial statements and to information gathered in the course of the audit in order to ascertain any inconsistencies that may require changes to the financial statements. The reading may also reveal other inconsistencies and give rise to other issues that necessitate changes to the nonfinancial statement portions of the registration statement. 
· Issue a comfort letter to underwriters. 

· Organize and participate in any prefiling meetings with the SEC staff involving the financial statements or related financial disclosures. 

· Assist in the resolution of comments raised by the SEC staff in its review of the financial information included in the document (see section 17092). 

   If the registration relates to a new issue of funded debt or preferred stock, the independent accountant also reads the underlying indenture or charter provisions before the documents are finalized. This reading is performed to determine whether the accountant is required to issue an opinion letter or other special report based on the provisions of the documents and what the required language of such opinion letter or other special report will be. The sections that follow discuss the foregoing responsibilities in more detail.
   17092. Reporting on the Financial Statements. The principal function of the independent accountant in the registration process is to audit the financial statements and supporting schedules that are included in the document to ascertain whether they conform to generally accepted accounting principles and to furnish a report thereon. Accountants must also extend their audit to ascertain that the financial statements and schedules included in the registration statement are in compliance with Regulation S-X and the instructions to the form being filed. As is further discussed in section 19050, the accountants' responsibilities with respect to the financial statements in a 1933 Act filing do not end on the date of their report, but extend to the effective date of the registration statement. 
   In addition to signing the report, independent accountants must also consent in writing to the use of their report and to any references in the registration statement to their firm. See sections 17110 and 20500 for further discussion of the accountants' consent.
   17093. Reading the Text and Cross-Referencing the Textual Disclosures. Although independent accountants participating in the preparation of a registration statement are concerned primarily with the financial statements to which their report relates, it is essential that they carefully read the entire registration statement, not merely the financial data.
   It is important to note that the textual portions of the registration statement are the responsibility of the registrant and its general counsel, not the independent accountant. However, the independent accountant may be requested by the underwriter to provide a "comfort letter" including procedures performed on the textual portions of the registration statement (see section 20605).
   Another principal reason for reading the text is to determine that the representations in the text or narrative portion of the registration statement do not conflict with the financial statement disclosures or other financial sections. If conflicts exist, they must be resolved. There are a number of sections of the text that may have a direct bearing on the financial statements, and the representations in the document should confirm the results of the accountants' independent inquiry in the course of their audit. Such sections may include those dealing with material pending legal proceedings, the securities being registered, the capital structure of the registrant, the description of affiliated relationships, and any other matters that the accountants have dealt with in the course of their audit. 
   A further reason for reading the text is the contribution that the accountant can make to the registration statement. There are few persons connected with the registration process that are as familiar with the company and its business as the independent public accountant. During the course of an audit, the accountant acquires a substantial amount of information about the company, its plants, products, manufacturing processes and problems, labor situation, distribution problems, capital needs, and similar matters. Since this type of information constitutes a substantial portion of the registration statement, the independent accountant is often in a position to make meaningful, constructive, and objective suggestions. Counsel is generally very receptive to suggestions made by accountants to improve the content of the document or the representations made. In the interest of reducing repetition within the prospectus, disclosures required in the footnotes to the financial statements may be complied with by incorporating that section of the text in which the same subject matter is discussed. Similarly, repetition in the text may be avoided by cross-referencing to disclosures in the financial statements. This is emphasized in the instructions to the respective registration forms. The following quotation is representative of the wording in several registration forms: 
Unless clearly indicated otherwise, information set forth in any part of the prospectus need not be duplicated elsewhere in the prospectus. Where it is deemed necessary or desirable to call attention to such information in more than one part of the prospectus, this may be accomplished by appropriate cross-reference. In lieu of restating information in the form of notes to the financial statements, references should be made to other parts of the prospectus where such information is set forth.
   Cross-referencing is frequently used in the disclosure of contingencies such as pending litigation. Since the text is required to include a detailed recitation of material legal proceedings, the disclosure of legal proceedings in the notes to the financial statements may be cross-referenced to the applicable section of the text. 
   Textual material incorporated into the footnotes to the financial statements should be identified by a separate heading or subheading, or presented in a separate paragraph. When considered a part of the audited financial statements, textual information is also covered by the accountants' report. Consequently, care must be taken to ensure that the matters discussed in the text to which appropriate auditing procedures have been applied contain no ambiguities and that the portion of the text covered by the auditors' report is clearly identifiable.
   17094. Reading the Indenture. If a registration statement relates to a new issue of funded debt, a new indenture is generally in the drafting process at the same time that the registration statement is being prepared. This indenture recites the details of certain agreements (called covenants) that the borrowing company enters into as a condition for borrowing the money. In other situations, the financing may relate to a new issue of stock, the terms of which may be governed by an amendment to the company's certificate of incorporation.
   If the accountants continue to serve the company, the provisions of these instruments may require their future involvement. Indentures and charters frequently contain provisions relating to the payment of dividends on preferred and common stocks and may limit payment based on earnings or working capital. Indentures sometimes provide for independent accountants to report on certain calculations, such as the amount of retained earnings available for dividends based (for example) on earnings, distributions, and working capital. Indentures sometimes contain a requirement for a letter from independent accountants concerning their knowledge of defaults by the company with respect to the indenture provisions. If the provisions of an indenture or charter amendment require the accountants to provide an opinion letter or other special report in the future, they would be well advised to review the language needed for such opinion letters or reports before the requirements are finalized.
   17095. Comfort Letters. Independent accountants should obtain and review a draft of the underwriting agreement as soon as it becomes available. At the time of the initial filing of the registration statement, the agreement is generally tentative and unsigned. It is ordinarily finalized and executed shortly before the public offering date of the securities to which the registration statement relates. Accountants, however, should not wait until the underwriting agreement is signed before reviewing its provisions. 
   When the draft is prepared, there is usually agreement in principle as to what is expected of all parties to the agreement, and accountants can generally work with this draft. The principal omissions in the draft relate to price, interest or dividend rate, redemption prices, and matters that have no direct effect on independent accountants. The major reason for reading the draft of the underwriting agreement is to become familiar with the comfort letter provisions of the agreement, which generally specify the type of comfort letter to be furnished to the underwriter by the independent accountants. 
   Underwriters and their counsel typically request comfort from independent accountants who audit the financial statements on information that appears in the registration statement outside of the financial statements. As a result, the draft underwriting agreement may require the accountants to review and report on matters that are beyond the scope of their annual audit or beyond the area of their expertise. It is therefore important that independent accountants and the underwriter reach agreement as to the specific items to be included in the comfort letter as early as possible in the registration process, so the draft underwriting agreement can be revised accordingly and the accountants can plan their work. The necessary revisions in the provisions of this agreement that affect the accountants can usually be accomplished when it is in draft form; however, it is awkward to effect such changes after the agreement is finalized and signed. Letters for underwriters (or comfort letters) are discussed in section 20605 of this manual.
17100. Reference to Independent Accountants as Experts
   As discussed in section 12020, the 1933 Act imposes liabilities for false or misleading statements in a registration statement filed under the Act. However, the Act provides that this liability may not apply to the issuer for information included in the registration statement that is purported to be included "on the authority of an expert" (Section 11(b)(3)(B)). There is no SEC requirement calling for the inclusion of an expert's section. However, because of the protection afforded to officers, directors, and underwriters by this provision, lawyers for the company and the underwriters usually request language in the prospectus and the registration statement to specify that the audited financial statements and supporting schedules are included in reliance on the report of the independent accountants as "experts."
   The wording used in a registration statement to refer to the independent accountants as experts needs to be reviewed to ensure that the language does not impute to the independent accountants' responsibility for financial data that they do not intend to assume. See section 20400 for further discussion of the reference to independent accountants as experts.
17110. The Consent
   Each document filed with the SEC by electronic transmission through EDGAR must contain signatures in typed form rather than a manual signature. Each signatory to an electronic filing shall manually sign a signature page or other document authenticating, acknowledging or otherwise adopting his or her signature that appears in typed form within the electronic filing. Such document shall be executed before or at the time the electronic filing is made and shall be retained by the filer for a period of five years. Consequently, the independent accountants are asked to manually sign their report prior to the filing. In addition, the accountants must also consent to any references to their firm as experts. The consent must be dated and included in Part II of the registration statement. Any changes to the financial data covered by the accountants' report that occur between the initial 1933 Act filing and the filing of an amendment require the inclusion in the amendment of a new consent under a new and more current date.
   Consents are required pursuant to Section 7 of the 1933 Act, which reads as follows:
. . . If any accountant, engineer, or appraiser, or any person whose profession gives authority to a statement made by him, is named as having prepared or certified any part of the registration statement, or is named as having prepared or certified a report or valuation for use in connection with the registration statement, the written consent of such person shall be filed with the registration statement. 
   The SEC will consider an application to dispense with the consent requirement in certain limited circumstances in which obtaining the consent would be impractical or would result in undue hardship on the part of the registrant (see Rule 437 under the 1933 Act). However, these situations are unusual, and the application establishing the grounds for the waiver must be submitted to the SEC prior to the effective date of the registration statement.
   Consents are generally not required in connection with 1934 Act filings unless:
· The accountants' report in the document is being incorporated by reference into a currently effective 1933 Act registration statement (e.g., S-8). 

· The accountants' report included in a document filed under another of the acts administered by the SEC is being incorporated by reference. For example, if a company filing a Form S-1. 

   A consent is not required in a document filed under the 1934 Act if financial information is being incorporated by reference from another 1934 Act filing or if financial statements are incorporated by reference in Form 10-K from the annual report to shareholders (see section 41171).
   Refer to 

 HYPERLINK "http://www.pwccomperio.com/Contents/English/External/US/sec/cl20500.htm" \l "secm20500" 
section 20500
 for further discussion and examples of consents.
17120. Prefiling Conferences with the SEC
   A prefiling conference is recommended whenever important accounting or auditing problems need to be resolved in advance of the filing. The prefiling conference enables the issuer and its accountants to obtain the views of the staff of the SEC on a particular problem at an early date; it also gives the staff an opportunity to become familiar with the issue and the company. The staff may, for example, ask questions and thereby elicit more background information than is usually available from the financial statements or the accountants' report. Reviewing unique issues in advance should normally speed up the review process and avoid last-minute delays. The staff of the SEC has indicated that as a general rule prefiling conferences should be limited to novel and unique accounting and reporting issues.
   Arrangements for a conference on accounting or auditing matters are generally made by the registrant with the Chief Accountant of the Division of Corporation Finance. However, if a new or controversial issue is involved that requires the views of the Chief Accountant of the Commission, it may be suggested that conference arrangements be made directly with the Office of the Chief Accountant of the Commission. Sometimes requests for a review of interpretations made at the Division level may be directed to the Chief Accountant of the Commission. If the positions taken by the staff in conference at the Division level or at the Office of the Chief Accountant are in conflict with those expressed by the registrant, the company may appeal the issue directly to the Commission. Appeals to the Commission about accounting or auditing issues are extremely unusual and time-consuming. Such infrequent appeals have been made, however, in those situations where a registrant wished to pursue the matter in view of its significance.
   Guidance as to the organization and conduct of prefiling as well as other meetings with the SEC staff is discussed in the section that follows.
17121. How To Organize and Conduct a Meeting with the SEC Staff
   In March 1997, the SEC Practice Section of the AICPA published a report, Best Practices-Communications with the SEC Staff, for audit firms dealing with the SEC on reporting and registration matters. The document was prepared to promote efficient and effective communications among the SEC, registrants, and their independent auditors. The list of "best practices" does not represent rules or requirements of the AICPA, the SEC, or other regulatory agencies and is not intended to mandate specific policies or procedures. Instead, audit firms are encouraged to consider the adoption of these practices in order to enhance the quality of the auditor's service to its clients. The various practices discussed in this document are incorporated throughout the following discussion.
   For a variety of reasons, a registrant or a prospective registrant and/or its outside counsel may decide that a meeting with the staff to address particular accounting or reporting issues is desirable. Before agreeing to participate in (or arrange) such a meeting, it is advisable for the independent accountant to carefully consider whether:
· Instead of a meeting, a written submission, possibly followed up by a phone call, might be a more efficient way to resolve the issue in question. 

· The issue is of sufficient magnitude to merit a meeting with the SEC staff. 

· Their firm has taken a prior position on the issue in other registrant situations. 

· All information available concerning the SEC staff's formal positions previously taken on the issue in question has been identified and appropriately considered. 

· The issue should be directed primarily to the Office of the Chief Accountant or the Division of Corporation Finance (see section 17120). 

Arranging the Meeting
   If, after considering the factors described above, it is determined that a meeting with the SEC staff should be arranged, a formal appointment should be made for such purpose. The person to be contacted at the SEC depends on whether the issue involved should be directed primarily to the Office of the Chief Accountant or the Division of Corporation Finance. If in doubt, the Chief Accountant of the Division of Corporation Finance is generally an acceptable starting point. The call to the SEC to arrange the meeting may be made by the registrant, outside counsel, or a representative of the independent accounting firm.
   The decision as to who will attend the meeting on behalf of the registrant is important, and depends on the nature of the issue involved. In virtually all cases, the principal financial officer of the company or his or her designee should be present, together with the engagement partner from the company's independent accounting firm. Others who would ordinarily be present include a technical consulting partner from the accounting firm's national office and, particularly in the case of an IPO, a representative of the company's outside law firm. 
   It is important that the group include all persons who can effectively contribute to the presentation and resolution of the issue involved. However, a group of no more than six persons generally tends to be most efficient. If all of the issues to be discussed are accounting or reporting related, the SEC staff generally expects that the key participants in the meeting will be the company's internal and external accountants. As more fully discussed below, it is important that all parties clearly understand prior to the meeting that it is anticipated the registrant rather than the independent accountant will lead the discussion with the SEC staff.
   The next step in the process is to prepare a letter to the SEC staff outlining the issue to be discussed at the meeting.
Written Submission Prior to Meeting
   As a general rule, the staff requires that a written submission be furnished in advance of the meeting. This submission enables the staff to consider, and possibly discuss among themselves, the principal issue(s) in advance of the meeting and to determine which staff members should attend the meeting. In general, a comprehensive written submission enhances the likelihood that the staff will be sufficiently prepared to meaningfully address, and possibly provide a final resolution, to the issue in question during the meeting.
   While the written summary should generally be developed by the registrant and presented on its letterhead, it is important that the independent accountant review it prior to its submission to the SEC to ensure that:
· The issue to be discussed is clearly explained, and supported by sufficient background information including the substance and economics of the transaction. Appropriate numerical support, organizational charts, or other graphical displays may be useful. 

· Reference is made to all relevant sources of guidance material on the issue in the professional literature. The most effective type of presentation for this purpose is one that cites literature supporting arguments on both sides of a particular issue, with a clear explanation as to why the registrant believes that its preferred position gives rise to the preferable answer. 

· The views of the independent accountant are properly characterized. Any reference to the independent accountant, its opinion, or its procedures should be reviewed by the firm's designated SEC partner who may be a member of the firm's national office (or equivalent) or a partner with significant experience with SEC rules and regulations. 

· The overall tone of the letter is business-like and professional and that the company has adequately explained why the registrant's views are consistent with the concept of investor protection, which has traditionally been the primary concern of the SEC. 

   The independent accountant should be copied on all such registrant correspondence with the SEC.
Role of Independent Accountant at Meeting
   The role played by the independent accountant at a meeting with the SEC staff will vary considerably, depending on the nature of the issue in question. As a general rule, especially when the issue involves a registrant-specific transaction, it is preferable for the registrant to lead the discussion with the independent accountant functioning in a support capacity reinforcing and, where necessary, clarifying the technical points made by the registrant. However, if the issue is a general accounting question (e.g., tainted treasury shares in a proposed pooling transaction), then it may be appropriate for the independent accountant to lead the discussion.
   In any event, the SEC staff generally is interested in obtaining a clear understanding of the independent accountant's position on the issue in question during the course of the meeting. In general, it is difficult for a registrant to prevail on a particular accounting issue if the SEC staff is not satisfied that its independent accountants are supportive of the position being taken.
   In some instances, the independent accountant is requested to reply directly to the SEC staff or address a letter to the registrant that the registrant will then send to the SEC staff as its reply. The independent accountant should cooperate in answering these requests in the following manner: 
· Offer to assist the registrant in preparing information requested by the SEC staff or in reviewing the material prior to submission to the SEC staff. 

· Participate with the registrant in telephone discussions or meetings with the SEC staff. 

· Furnish the registrant with the independent accountant's comments on a question of accounting principles. 

· Communicate directly with the SEC staff (after appropriate clearance with the registrant and consultation with the firm's designated SEC partner) in those cases in which the SEC staff specifically requests the independent accountant's comments. 

Organizational Session Prior to Meeting
   It is essential that the entire group of individuals that will participate in a meeting with the SEC staff participate in a preparatory meeting for organizational purposes. In an IPO situation, organizational meetings of this nature may take place at the offices of the registrant's outside counsel. In other situations, such meetings are frequently held at the Washington, D.C. office of the independent accountants. The objectives of such organizational meetings are as follows:
· Develop a detailed agenda for the meeting. 

· Ensure that all parties are aware of the protocol for the meeting and who the participating SEC staff members are likely to be. 

· Ensure that all parties to the discussion are fully informed as to the issue to be covered and the overall objectives of the meeting. 

· Arrange who will lead the discussion and who will make any necessary introductions. 

· Arrange who will be the principal speaker on each agenda point. 

· Attempt to anticipate potential staff questions, and to develop appropriate responses to them. 

· Develop potential alternatives, or "fall back" positions, on key issues, where applicable. 

   In summary, the purpose of the organizational session is to ensure that the meeting with the SEC staff is conducted in the most organized and efficient manner possible.
Other Points To Consider in Preparing for Meeting
   In preparing for a meeting with the SEC staff, the following additional points are worthy of consideration:
· The SEC staff is concerned about creating precedent for a particular accounting treatment or disclosure approach. The SEC staff may be more inclined to accept a position on a particular issue that departs from what may be viewed as a literal interpretation of the rules if the registrant can demonstrate that very few, if any, other registrants are likely to have the same unique fact pattern. 

· If a disclosure issue is involved, a registrant will often find the SEC staff receptive to considering the inclusion of information other than that which is technically called for by the SEC rules if it can be demonstrated that this information: 

__   Is more meaningful to users of the financial statements or 
__   Complies with the spirit and/or intent of the technical requirements.
· Where possible, offering alternatives tends to be far more effective in dealing with the SEC staff than merely indicating that compliance with a particular disclosure requirement is impossible. 

· The SEC staff may not be prepared to provide a final answer to the issue raised at the meeting. Often the SEC staff needs more time to discuss the issue further among themselves before conveying their position. In such cases, the SEC staff needs to have a clear understanding as to where inquiries may be directed for further information on any of the issues discussed at the meeting. 

Confirming Letter Subsequent to Meeting
   Subsequent to a meeting with the SEC staff, it is essential that a letter be prepared immediately, outlining the matters discussed and the decisions reached. It is advisable that the independent accountant review this letter prior to its submission by the registrant. The letter should be sent to the appropriate member of the SEC staff with a request that he or she confirm that his/her understanding of the facts and decisions reached is consistent with that of the registrant as set forth in the letter.
   The transmittal letter accompanying any registration statement filed subsequent to a meeting with the SEC should make reference to any issue addressed at the prefiling meeting and copies of relevant correspondence relating thereto should be furnished. This will ensure that the SEC staff performing the initial review of the filing, who may or may not have attended the prefiling meeting, will be aware of the issue and its resolution prior to review of the filing.
Summary
   In summary, the principal factors to be considered in organizing and conducting a successful meeting with the SEC staff are as follows:
· Assemble the appropriate team of professionals to participate in the meeting. 

· Develop a comprehensive written submission to the staff prior to the meeting. 

· Carefully plan and coordinate in advance of the meeting. 

· Clearly articulate at the meeting the support for all positions taken and responding in an informed manner to any staff inquiries. 

17130. The Filing Date
   When the registration statement has been completed, the document, including exhibits, is filed with the SEC by electronic transmission through EDGAR unless the filing is made at one of the SEC regional offices. The registration statement must contain signatures in typed form. Each signatory to the electronic filing shall manually sign a signature page or other document authenticating, acknowledging or otherwise adopting his or her signature that appears in typed form within the electronic filing. Such document shall be executed before or at the time the electronic filing is made and shall be retained by the filer for a period of five years. The date on which the complete registration statement is received by the SEC is considered to be the filing date. Each amendment creates a new filing date.
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