31100. REGULATION 14A -- SOLICITATION OF PROXIES
General..................................................................................................................................31110
Information To Be Furnished to Security Holders (Rule 14a-3).....................................................31120
Filing Requirements (Rule 14a-6)..............................................................................................31130
31110. General
   Regulation 14A governs the solicitation of proxies by companies with securities registered under Section 12 of the 1934 Act. The regulation does not apply to certain situations specified in Rule 14a-2.
   Regulation 14A consists of a number of rules, the scope of which is indicated by the following listing: 
Rule   Subject
14a-1   Definitions
14a-2   Solicitations to which Rules 14a-3 to 14a-13 apply
14a-3   Information to be furnished to security holders
14a-4   Requirements as to proxy
14a-5   Presentation of information in proxy statement
14a-6   Filing requirements
14a-7   Obligations of registrants to provide a list of, or mail soliciting material to, security holders
14a-8   Proposals of security holders
14a-9   False or misleading statements
14a-10   Prohibition of certain solicitations
14a-11   Special provisions applicable to election contests
14a-12   Solicitation prior to furnishing required proxy statement
14a-13   Obligation of registrants in communicating with beneficial owners
14a-14   Modified or superseded documents
14a-15   Differential and contingent compensation in connection with roll-up transactions
31120. Information To Be Furnished to Security Holders (Rule 14a-3)
   F-4 are discussed in sections 42300 and 45400, respectively.) The proxy statement is intended to provide shareholders with the information they need to decide how to assign their proxies.
   Rule 14a-3 further states that if management is soliciting proxies relating to an annual meeting of shareholders at which directors are to be elected, each proxy statement needs to be accompanied (or preceded) by an annual report to shareholders that complies with certain specified requirements. A discussion of the annual report to shareholders begins with section 31300, and the text of Rule 14a-3 is included in section 31320. Small business issuers should pay particular attention to paragraph (b) of Rule 14a-3 regarding their reporting requirements.
   The annual report sent to shareholders is required to be filed with the SEC by electronic transmission through EDGAR, solely for its information, not later than (1) the date on which the report is first sent to or given to shareholders or (2) the date on which preliminary copies (or definitive copies if preliminary filing is not required) of the proxy material are filed with the SEC, whichever is later.
   The annual report is not considered to be "soliciting material" or to be "filed" or subject to liabilities under Section 18 of the 1934 Act (see section 12030), except to the extent that the registrant specifically requests that the annual report be treated as part of the proxy soliciting material or incorporates it by reference in the proxy statement or other filed report in its entirety. Sections of the annual report that are intended to be incorporated by reference are generally so designated to distinguish them from the parts of the report that are not considered "filed" and therefore not subject to liabilities under Section 18. See Note D to Schedule 14A for guidance with respect to incorporation by reference in a proxy statement. Accountants' liabilities for documents filed under the 1934 Act are discussed in section 12030.
31130. Filing Requirements (Rule 14a-6)
   Rule 14a-6 of Regulation 14A prescribes the number of copies of proxy statements, proxy forms, and other proxy solicitation material to be filed with the SEC and the required timing of such filings.
   Paragraph (a) states that when preliminary proxy materials are required, a preliminary copy of the proxy statement and form of proxy and any other soliciting material to be concurrently furnished to shareholders need to be filed with the SEC by electronic transmission through EDGAR at least 10 calendar days before the date definitive (final) copies of such material are first sent (or given) to shareholders, or such shorter period before that date as the SEC may authorize. Preliminary proxy statements and the other required information are not required to be filed if:
   ·   The solicitation relates to an annual (or special meeting in lieu of the annual) meeting, or
   ·   The solicitation relates to any meeting of security holders for an investment company or business development company, at
       which the only matters to be acted upon are:
      ··   The election of directors;
      ··   The election, approval, or ratification of accountant(s);
      ··   Security holder proposal (pursuant to Rule 14a-8);
      ··   The approval or ratification of a benefit plan as defined in paragraph (a)(7)(ii) of Item 402 of Regulation S-K or amendments
            to such a plan;
      ··   With respect to an investment company or a business development company, a proposal to continue, with no change, any
             advisory or other contract or agreement that was previously the subject of a proxy solicitation and the required information
             was filed with the SEC; and/or
      ··   With respect to an open-end investment company, a proposal to increase the number of shares authorized to be issued,
             unless the registrant comments on or refers to an opposing solicitation in connection with the meeting in the proxy
             material.
   Paragraph (b) requires that a definitive (final) copy of the proxy statement, form of proxy, and all other soliciting material, in the form in which such material is furnished to shareholders, need to be filed with the SEC by electronic transmission through EDGAR not later than the date such material is first sent (or given) to shareholders. Three copies of such material must at the same time be filed with each national securities exchange on which any security of the issuer is listed and registered.
   The definitive material filed with the SEC should be accompanied by a letter indicating any material changes from the preliminary material filed (if applicable) other than changes made in response to the staff's comments. The definitive material should be marked to indicate all the changes made. Regulation S-T requires the marking of changed materials by inserting the tag <R> before and the tag </R> following a paragraph containing changed material. Rule 14a-6 describes these requirements in more detail.
   Other paragraphs of Rule 14a-6 provide additional guidance and require the filing of other material under certain circumstances. The full text of Rule 14a-6 follows. (This rule should be read in conjunction with Regulation S-T for documents required to be filed in electronic format.)
   Rule 14a-6. Filing requirements
(a) Preliminary proxy statement. Five preliminary copies of the proxy statement and form of proxy shall be filed with the Commission at least 10 calendar days prior to the date definitive copies of such material are first sent or given to security holders, or such shorter period prior to that date as the Commission may authorize upon a showing of good cause thereunder. A registrant, however, shall not file with the Commission a preliminary proxy statement, form of proxy or other soliciting material to be furnished to security holders concurrently therewith if the solicitation relates to an annual (or special meeting in lieu of the annual) meeting, or for an investment company registered under the Investment Company Act of 1940 or a business development company, if the solicitation relates to any meeting of security holders at which the only matters to be acted upon are:
  (1)   the election of directors.
   (2)   the election, approval or ratification of accountant(s);
   (3)   a security holder proposal included pursuant to Rule 14a-8;
   (4)   the approval or ratification of a plan as defined in paragraph (a)(7)(ii) of Item 402 of Regulation S-K or amendments to such a plan;
   (5)   with respect to an investment company registered under the Investment Company Act of 1940 or a business development company, a proposal to continue, without change, any advisory or other contract or agreement that previously has been the subject of a proxy solicitation for which proxy material was filed with the Commission pursuant to this rule; and/or
   (6)   with respect to an open-end investment company registered under the Investment Company Act of 1940, a proposal to increase the number of shares authorized to be issued. This exclusion from filing preliminary proxy material does not apply if the registrant comments upon or refers to a solicitation in opposition in connection with the meeting in its proxy material.
 Note 1. The filing of revised material does not recommence the ten day time period unless the revised material contains material revisions or material new proposal(s) that constitutes a fundamental change in the proxy material.
Note 2. The official responsible for the preparation of the proxy material should make every effort to verify the accuracy and completeness of the information required by the applicable rules. The preliminary material should be filed with the Commission at the earliest practicable date.
Note 3. Solicitation in opposition. For purposes of the exclusion from filing preliminary proxy material, a "solicitation in opposition" includes: (a) any solicitation opposing a proposal supported by the registrant; and (b) any solicitation supporting a proposal that the registrant does not expressly support, other than a security holder proposal included in the registrant's proxy material pursuant to Rule 14a-8. The inclusion of a security holder proposal in the registrant's proxy material pursuant to Rule 14a-8 does not constitute a "solicitation in opposition," even if the registrant opposes the proposal and/or includes a statement in opposition to the proposal.
Note 4. A registrant that is filing proxy material in preliminary form only because the registrant has commented on or referred to a solicitation in opposition should indicate that fact in a transmittal letter when filing the preliminary material with the Commission.
   (b)   Definitive proxy statement and other soliciting materials. Eight definitive copies of the proxy statement, form of proxy and all other soliciting material, in the form in which such material is furnished to security holders, shall be filed with, or mailed for filing to, the Commission not later than the date such material is first sent or given to any security holders. Three copies of such material shall at the same time be filed with, or mailed for filing to, each national securities exchange upon which any class of securities of the registrant is listed and registered.
Note: A registrant that is filing definitive proxy material without payment of a fee should state in the first paragraph of the transmittal letter that no fee is being paid because a fee was paid upon filing of preliminary proxy material.
   (c)    Personal solicitation materials. If the solicitation is to be made in whole or in part by personal solicitation, eight copies of all written instructions or other material which discusses or reviews, or comments upon the merits of, any matter to be acted upon and which is furnished to the persons making the actual solicitation for their use directly or indirectly in connection with the solicitation shall be filed with, or mailed for filing to, the Commission by the person on whose behalf the solicitation is made not later than the date any such material is first sent or given to such individuals.
   (d)   Release dates. All preliminary proxy statements and forms of proxy filed pursuant to paragraph (a) of this section shall be accompanied by a statement of the date on which definitive copies thereof filed pursuant to paragraph (b) of this section are intended to be released to security holders. All definitive material filed pursuant to paragraph (b) of this section shall be accompanied by a statement of the date on which copies of such material were released to security holders, or, if not released, the date on which copies thereof are intended to be released. All material filed pursuant to paragraph (c) of this section shall be accompanied by a statement of the date on which copies thereof were released to the individual who will make the actual solicitation or if not released, the date on which copies thereof are intended to be released.
   (e)   (1)   Public Availability of Information. All copies of preliminary proxy statements and forms of proxy filed pursuant to paragraph (a) of this section shall be clearly marked "Preliminary Copies," and shall be deemed immediately available for public inspection unless confidential treatment is obtained pursuant to paragraph (e)(2) of this section.
          (2)   Confidential Treatment. If action is to be taken with respect to any matter specified in Item 14 of Schedule 14A, all copies of the preliminary proxy statement and form of proxy filed pursuant to paragraph (a) of this section shall be for the information of the Commission only and shall not be deemed available for public inspection until filed with the Commission in definitive form, provided that:
(i)   the proxy statement does not relate to a matter or proposal subject to 1934 Act Rule 13e-3 or a roll-up transaction as defined in Item 901(c) of Regulation S-K of this chapter; and
(ii)   the filed material is marked "Confidential. For Use of the Commission Only." In any and all cases, such material may be disclosed to any department or agency of the United States Government and to the Congress, and the Commission may make such inquiries or investigation in regard to the material as may be necessary for an adequate review thereof by the Commission.
(f)      Communications not required to be filed. Copies of replies to inquiries from security holders requesting further information and copies of communications which do no more than request that forms of proxy theretofore solicited be signed and returned need not be filed pursuant to this rule.
(g)    Solicitation subject to Rule 14a-2(b)(1).
        (1)   Any person who:
   (i)   engages in a solicitation pursuant to Rule 14a-2(b)(1), and
   (ii)   at the commencement of that solicitation owns beneficially securities of the class which is the subject of the solicitation with a market value of over $5 million, shall furnish or mail to the Commission, not later than three days after the date the written solicitation is first sent or given to any security holder, five copies of a statement containing the information specified in the Notice of Exempt Solicitation [Rule 14a-103] which statement shall attach as an exhibit all written soliciting materials. Five copies of an amendment to such statement shall be furnished or mailed to the Commission, in connection with dissemination of any additional communications, not later than three days after the date the additional material is first sent or given to any security holder. Three copies of the Notice of Exempt Solicitation and amendments thereto shall, at the same time the materials are furnished or mailed to the Commission, be furnished or mailed to each national securities exchange upon which any class of securities of the registrant is listed and registered.
   (2) Notwithstanding paragraph (g)(1) of this section, no such submission need be made with respect to oral solicitations (other than with respect to scripts used in connection with such oral solicitations), speeches delivered in a public forum, press releases, published or broadcast opinions, statements, and advertisements appearing in a broadcast media, or a newspaper, magazine or other bona fide publication disseminated on a regular basis.
   (h)   Revised material. Where any proxy statement, form of proxy or other material filed pursuant to this section is amended or revised, two of the copies of such amended or revised material filed pursuant to this rule (or in the case of investment companies registered under the Investment Company Act of 1940, three of such copies) shall be marked to indicate clearly and precisely the changes effected therein. If the amendment or revision alters the text of the material, the changes in such text shall be indicated by means of underscoring or in some other appropriate manner.
   (i)   Fees. At the time of filing the proxy solicitation material, the persons upon whose behalf the solicitation is made, other than companies registered under the Investment Company Act of 1940, which shall refer to Item 22(a)(2) of Schedule 14A, shall pay to the Commission the following applicable fee: (1) For definitive proxy material relating to a solicitation for which the registrant does not file preliminary proxy material, a fee of $125; (2) for preliminary proxy material that solicits proxies for business for which a stockholder vote is necessary, but apparently no controversy is involved, a fee of $125; (3) for preliminary proxy material where a contest as set forth in Rule 14a-11 is involved, a fee of $500 from each party to the controversy; (4) for preliminary proxy material involving acquisitions, mergers, spinoffs, consolidations or proposed sales or other dispositions of substantially all the assets of the company, a fee established in accordance with Rule 0-11 shall be paid, and (5) for submissions made pursuant to Rule 14a-6(g), no fee shall be required. No refund shall be given.
   (j)   Merger proxies. Notwithstanding the foregoing provisions of this section, any proxy statement, form of proxy or other soliciting material included in a registration statement filed under the Securities Act of 1933 on Form N-14, F-4 shall be filed in accordance with this section, unless separate copies of such material are required to be filed as an amendment of such registration statement.
  (k)   Computing time periods. In computing time periods beginning with the filing date specified in Regulation 14A (Rules 14a-1 to 14b-1), the filing date shall be counted as the first day of the time period and midnight of the last day shall constitute the end of the specified time period.
   (l)    Roll-up transactions. If a transaction is a roll-up transaction as defined in Regulation S-K must be distributed to security holders no later than the lesser of 60 calendar days prior to the date on which the meeting of security holders is held or action is taken, or the maximum number of days permitted for giving notice under applicable state law.
   (m)   Cover page. Proxy materials filed with the Commission shall include a cover page in the form set forth in Schedule 14A. The cover page required by this paragraph need not be distributed to security holders.
   (n)   Solicitations subject to Rule 14a-2(b)(4). Any person who: 

   (1)   Engages in a solicitation pursuant to Rule 14a-2(b)(4), and 
   (2)   At the commencement of that solicitation both owns five percent (5%) or more of the outstanding securities of a class that is the subject of the proposed roll-up transaction, and engages in the business of buying and selling limited partnership interests in the secondary market, shall furnish or mail to the Commission, not later than three days after the date an oral or written solicitation by that person is first made, sent or provided to any security holder, five copies of a statement containing the information specified in the Notice of Exempt Preliminary Roll-up Communication. Five copies of any amendment to such statement shall be furnished or mailed to the Commission not later than three days after a communication containing revised material is first made, sent or provided to any security holder.
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