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18010. General
   Registration statements and reports filed under the 1933 and 1934 Acts are processed by the Division of Corporation Finance. Each filing is assigned to a branch headed by a branch chief. If the issuer is a registrant who has previously filed with the SEC, the filing is assigned to the branch of the Division of Corporation Finance responsible for handling the company's filings. If the company has not previously filed with the SEC, the filing is assigned to the branch that reviews filings of companies in the same industry group. (See section 13031 for a discussion of the Division of Corporation Finance.)
18020. Selective Review System
   The Division of Corporation Finance uses a selective review system to reduce delays in processing registration statements and periodic reports and to employ available staff resources more efficiently. Under this selective review system, each filed document is either subjected to a review, or not reviewed at all. The review can either be a full review or financial only in nature. A financial only review involves the financial statements and the other nonlegal portions of the filed document. 
   As a general rule, registration statements filed by all issuers offering securities to the public for the first time are subjected to a thorough review. Subsequent registration statements and periodic reporting documents filed by public companies are reviewed on a selective basis.
   The decision as to whether to review a registration statement or report and the type of review to be performed is made by the SEC staff after the document is filed and cannot be predetermined by the registrant. While the backlog of unprocessed filings may influence the review decision, other factors, such as the size and nature of the company, the industry in which it operates, the frequency of its security offerings, trends in the company's key financial ratios, and the nature of the filing, may also be considerations. The review decision expected to be made by the SEC staff in connection with a particular filing should, therefore, have no bearing on the procedures followed in preparing and reviewing the document to be filed.
   If the SEC staff determines that no review of a registration statement will be performed, the registrant will be notified of that fact promptly after the filing date. 
18030. Review Procedures and Letters of Comment
   Registration statements filed by first-time issuers invariably are subjected to review by branch personnel. The staff specialists assigned to review the document generally include an accountant and an examiner (a lawyer, typically, or a financial analyst). The group may also consult with other SEC staff experts (such as mining engineers or petroleum engineers) within the Division or with other departments of the government. The SEC staff reviews the documents filed to determine whether there has been full and fair disclosure, particularly whether the document contains any untrue or misleading statements of material facts or whether there are omissions of material facts. However, the SEC review cannot be relied on for assurance as to the accuracy of the filing, and no comfort should be derived from the fact that such a review has been performed.
   As a general rule, review of the financial data in a document filed with the SEC is performed by a branch accountant, who typically reads the entire prospectus and the remainder of the registration statement to become familiar with the company and its business. The accountant may also refer to published annual and interim reports and newspaper articles for information regarding the company and its industry. The accountant's review is primarily directed toward the financial statements and other financial data and the independent accountants' report, to determine whether they comply with the requirements of Regulation S-X, the Financial Reporting Policies, and the applicable pronouncements of the AICPA and the FASB, as well as with the various SEC staff interpretations (including SABs) and policies dealing with accounting and auditing issues.
   Although Section 8(b) of the 1933 Act contemplates a review of registration statements filed with the SEC, the Act does not specify the review procedures to be followed by the SEC in connection with the processing of these documents. The "informal" procedures followed have been developed by the SEC to make the comments resulting from the review available to registrants and to permit necessary revisions of a registration statement without formal proceedings. The informal comment technique has proven to be an effective method of communicating and resolving issues before permitting a registration statement to become effective.
   In connection with the review of a registration statement filed by a first-time issuer, the assigned branch chief of the Division of Corporation Finance, in collaboration with his or her group, generally drafts a letter of comment to be sent to the registrant. The letter sets forth the points noted in the review. It is signed by the branch chief and mailed to the person (usually company counsel) designated in the registration statement to receive notices from the SEC. The letter contains all of the comments and suggestions resulting from the review by the staff. Such letters were formerly known as deficiency letters, but because of the unintended stigma attached to this term, they came to be referred to as letters of comment, which is more descriptive of their character.
   To conserve time in the registration process, company counsel generally maintains close contact with the staff of the SEC during the period that the registration statement is being reviewed. Counsel often arranges to receive SEC staff comments by telephone or fax to expedite preparation of the required amendment and/or responses. In almost all instances, a formal letter of comment is issued.
   As a general rule, the staff expects registrants to prepare a written response to a letter of comment detailing the proposed action to be taken on each point and providing the supplemental information requested. Between the time that comments are received and the written response and amended filing are submitted, communication with the SEC staff should generally be limited to requests for clarification of comments raised.
   In the case of a carefully prepared document, the comments of the SEC staff are usually relatively few in number and minor in character. Whether the comments are few or many, however, each must be addressed and resolved before the registration statement can become effective. For comments that are well-founded and material, the registration statement must be appropriately amended. (The process of amending registration statements is discussed in section 19020.) While differences of opinion sometimes exist as to the propriety of a particular comment or request, most of the comments and suggestions made by the SEC staff prove to be constructive. The comments result from the combined expertise of a group of lawyers, accountants, analysts, and engineers. Generally it takes approximately 30 calendar days from the time the registration statement is filed with the SEC for the SEC to complete its review and furnish its comments. 
   To ensure that each comment on the financial statements is considered before a document is refiled and to familiarize themselves with the nature of the other comments, the independent accountants should obtain a complete copy of each letter of comment received from the SEC. It is not sufficient to obtain copies of only those sections of the comment letter that deal with the financial statements, because other comments of a nonfinancial nature may have a direct effect on matters that concern the independent accountants.
18040. Review Process for Documents Filed Under the 1934 Act
   In view of the increasing reliance being placed on Form 10-K and other periodic reports filed under the 1934 Act, the SEC staff has indicated that the review of these reports is being given increased emphasis. The SEC staff has indicated that two specific areas of increased attention are the methodology used in adopting newly issued FASB pronouncements and the content of information provided by companies in Management's Discussion and Analysis of Financial Condition and Results of Operations (see section 63030).
   The review process of a periodic report filed under the 1934 Act is essentially the same as that used for 1933 Act filings. However, comments resulting from the review of the document may not be received as promptly. In addition, SEC comments on annual reports on 10-K/A" (discussed in section 41700). In extreme cases, the SEC staff may insist on the recirculation of the registrant's annual report to shareholders.
   A registrant that has received a comment from the SEC staff with a suggestion that it implement the change in future filings and then ignores the suggested change in a subsequent filing will generally find that the subsequent filing will be identified as being deficient. For this reason, if a suggestion raised by the SEC staff is not going to be followed in future reports, the registrant should communicate this fact to the SEC together with the reasons therefor.
   The fact that no comment has been made on a particular issue in past filings does not preclude the SEC staff from challenging an accounting principle or disclosure in a future 1933 or 1934 Act filing. The past filing may not have been selected for review by the SEC staff. However, even if the filing had been reviewed, it is inappropriate to assume that the SEC has accepted the application of a particular accounting principle or method of disclosure simply because the SEC staff has not previously commented on it.
18050. Suggestions for Expediting the Review Process
  SEC Release No. 33-5231 itemized a number of steps that should be taken by registrants, attorneys, underwriters, and accountants to help reduce the time involved in the registration process. Since the release was issued, there have been a number of changes in the SEC review process, but the following guidance in the release is still pertinent:
   1. Readability
Prepare prospectuses with an emphasis on "readability" and "understandability." The function of a prospectus is to communicate through effective disclosure to the investor. Disclosure contained in a registration statement falls far short of its statutory purpose if organized and expressed in such a way as not to convey the required information to the investor in an understandable fashion. The following are some but by no means an all-inclusive list of suggestions to achieve this:
   a.   Write short and simple sentences rather than complex ones.
   b.   Do not clutter up the cover page.
   c.   Use visual aids, such as tables and charts.
   d.   Where appropriate, include an introductory statement in the forepart of the prospectus which would enumerate in a clear, concise manner the specific factors which make the purchase of the securities one of high risk. The different risk factors should be broken out into separate paragraphs with a caption in bold face type which concisely identifies the risk described therein.
   e.   In the case of lengthy or complex prospectuses, include a relatively short, readable summary in the forepart of the prospectus.
   2. "Getting in Line"
Do not file a registration statement with the Commission which fails to meet the statutory standards in order to "get in line," in the expectation that the staff's comments will provide the requisite compliance with these standards.
   3. Transmittal Letters
Submit a letter of transmittal with the registration statement, covering, among other matters, the following:
   a.   Particular disclosure and accounting problems;
   b.   A realistic desired time schedule for effectiveness of the registration statement. While the staff will endeavor to meet such time schedules, there is no assurance that this will occur; accordingly, issuers should initially recognize this in terms of their planning;
   c.   A representation by registrants using particular forms . . . that they have reviewed the various criteria for eligibility for a particular form and that such criteria have been satisfied;
   d.   [Principally deals with updating considerations that have subsequently been changed and are now in Regulation S-X. See section 50304 of this manual.]
   e.   A statement, where applicable, that a repeat filing is modeled after a recent effective filing of the same issuer, together with an indication of the prior registration statement number and how the present filing differs from the previous one;
   f.   A statement, where applicable, that the registrant is awaiting a legal opinion from counsel or a ruling from a federal or local agency at the time of filing which is relevant to the contents of the registration statement. In this connection, reference should be made to the status of that opinion or ruling and the time of its anticipated receipt; and
   g.   A statement, if applicable, pursuant to Securities Act Release No. 5196 as to whether all 1934 Act reports required to be filed have been filed and are complete.
   4. Covering Letter Accompanying Amendments
Submit a letter with each amendment including, among other matters, the following:
   a.   A response to each staff comment. Should a particular comment not be dealt with either in part or whole, the registrant should indicate the reasons therefor;
   b.   A reproduced copy of the staff's letter of comment with the appropriate indication in the margin of that letter as to the page and paragraph in the registration statement in which the response to the comment is reflected;
   c.   A description of what steps have been taken to comply with the provisions of Rule 15c2-8 under the Securities Exchange Act and Securities Act Release No. 4968 concerning distribution and redistribution of prospectuses; and
   d.   A statement as to the status of any review of the underwriting arrangements by the NASD.
   5. Redlining Amendments
The redlining of the amendment should be specific so as to highlight only the particular change made, as opposed to running a red mark down the margin of the entire page or lengthy paragraph in which a more narrow revision is contained. [SEC Release No. 33-6977 (issued in 1993) states "Provisions requiring presentation of information in bold face type or in red ink shall be satisfied in an electronic format document by presenting such information in capital letters."]
 6. Communication with the Staff
Exercise restraint in considering whether to communicate with members of the staff, in person or by telephone. While the communication of a material development which might have an impact on the filing is encouraged, inquiries as to the status of a filing tend to contribute to the delay of the processing of all filings. Persons calling should also identify immediately the registrant involved.
   The transmittal letter discussed in Item 3 above is usually prepared by counsel for the company. A draft of the letter should be obtained and reviewed by the independent accountant prior to its electronic transmission to the SEC. Item 3a requests that the transmittal letter cover "particular disclosure and accounting problems." The transmittal letter normally summarizes unusual accounting problems encountered and their resolution in order to facilitate the review of the registration statement by the staff of the SEC. If a prefiling conference has been held, that fact should be noted and a copy of the relevant correspondence between the registrant and the SEC staff should be provided.
 

Copyright © 1999 PricewaterhouseCoopers LLP
 

