The Due-Diligence Meeting
   As described in section 12020, substantial civil liabilities can be imposed on a registrant's management personnel, the underwriter, legal counsel, and independent accountants for untrue statements or material omissions in 1933 Act registration statements. The principal defense, which is available to all persons other than the issuer, is the provision in Section 11(b) of the 1933 Act that no person shall be liable who can sustain the burden of proof that:
. . . he had, after reasonable investigation, reasonable ground to believe and did believe, at the time such part of the registration statement became effective, that the statements therein were true and that there was no omission to state a material fact required to be stated therein or necessary to make the statements therein not misleading. . .
   After a registration statement is filed, but before it becomes effective, a meeting known as the due-diligence meeting is generally arranged by the principal underwriter as an important procedure in their "reasonable investigation" program. The due-diligence meeting is usually open to all persons who may be held liable under the 1933 Act with respect to the proposed offering, but is held primarily for the benefit of the underwriting group. Among those attending are principal officers of the company whose securities are proposed to be offered, counsel for the company, the underwriter and its counsel, and the independent public accountant. At this meeting, the members of the underwriting group are afforded an opportunity to exercise due diligence as to the proposed offering of securities in that they may ask any questions concerning the company and its business, products, competitive position, recent financial and other developments, and prospects. If questions are asked concerning any matter to which the independent accountant may be expected to know the answer, the accountant is sometimes requested by company personnel to respond to the question.
   The duration of due-diligence meetings varies depending on the circumstances of the filing. If the company has previously registered and sold securities, the meeting may be somewhat perfunctory, since the company and its earnings, products, and prospects are reasonably well known, and the members of the underwriting group may have all the background information that they require. If the company's securities are being offered to the public for the first time, the members of the underwriting group may have a large number of varied and probing questions. The independent accountant needs to consider whether the information learned at the due-diligence meeting has a bearing on the financial data included in the registration statement.
   As a general rule, due-diligence meetings need to be attended by the partner responsible for the engagement. If the partner has no experience in such meetings, he or she is often accompanied by a partner who has such experience.
19050. Importance of "Keeping Current"
   As discussed in section 12000, which deals with the liabilities of accountants, the financial statements in a 1933 Act registration statement must be complete and not misleading as of the effective date of the registration statement. As stated therein, Section 11(a) of the 1933 Act provides, in part:
In case any part of the registration statement, when such part became effective, contained an untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary to make the statements therein not misleading, any person acquiring such security . . . may . . . sue . . . every accountant . . . who has with his consent been named as having . . . certified any part of the registration statement . . . with respect to the statement in such registration statement . . . which purports to have been . . . certified by him.
   The law further provides, however, that accountants may avoid liability if they can prove that, after reasonable investigation, they had reasonable grounds to believe and did believe in the truth and completeness of the statements made on their authority. The judge's decision in the case of Escott v. Bar Chris Construction Company (the Bar Chris case) in 1968 emphasized that the responsibilities of all persons concerned are viewed in the light of the situation existing on the effective date of the registration statement. In the Bar Chris case, the accountants' report covered a balance sheet at December 31, 1960, and the related statements of earnings and retained earnings for the five years then ended. The accountants' report, dated February 23, 1961, was included in a 1933 Act registration statement that became effective on May 16, 1961.
   The judge's opinion observed that the part of the registration statement made on the authority of the accountants as experts included the 1960 financial statements. But because the statute requires the court to determine the accountants' "belief" and the grounds thereof "at the time such part of the registration statement became effective," the judge said:
For the purpose of this affirmative defense the matter must be viewed as of May 16, 1961, and the question is whether at that time [the independent accountants], after reasonable investigation, had reasonable ground to believe and did believe that the 1960 figures were true and that no material fact had been omitted from the registration statement which should have been included in order to make the 1960 figures not misleading.
   The Bar Chris case reaffirmed the fact that the responsibilities of independent accountants do not end when they have signed their report covering the financial statements and their consent (discussed in section 17110) to the inclusion of their report in the registration statement. After the filing date and up to the effective date, the accountant must take reasonable steps to ascertain whether anything has occurred in the interim with respect to the company's financial position or operations that would have a material effect on the audited financial statements. Assume, for example, that an important lawsuit was pending on the date of the financial statements and on the filing date, and that prior to the effective date a decision is handed down against the registrant. If this information is not included in the registration statement, it might be construed as an omission of a material fact that would subject those participating in the registration to the liabilities provided under the 1933 Act.
   Independent accountants normally cannot be expected to extend all of their auditing procedures to the effective date. The scope of a "keeping current" review is, therefore, limited. AU Section 560.12 specifies procedures that should be followed in audits of all companies, whether public or private, about events occurring subsequent to the date of the audited balance sheet up to the date of the accountants' report. AU Section 711.10 relates to filings under federal securities statutes and states that the subsequent-events procedures should be repeated at or near the effective date of the registration statement, and provides for certain additional procedures to be performed.
   The following are the procedures specified in AU Sections 560.12 and 711.10, which may be viewed as a basic audit program for "keeping current":
AU 560.12:
1. Read the latest available interim financial statements; compare them with the financial statements being reported upon; and make any other comparisons considered appropriate in the circumstances. In order to make these procedures as meaningful as possible for the purpose expressed above, the auditor should inquire of officers and other executives having responsibility for financial and accounting matters as to whether the interim statements have been prepared on the same basis as that used for the statements under audit.
2.  Inquire of and discuss with officers and other executives having responsibility for financial and accounting matters (limited where appropriate to major locations) as to:
a. Whether any substantial contingent liabilities or commitments existed at the date of the balance sheet being reported on or at the date of inquiry.
b. Whether there was any significant change in the capital stock, long-term debt, or working capital to the date of inquiry. 

c. The current status of items, in the financial statements being reported on, that were accounted for on the basis of tentative, preliminary, or inconclusive data. 

d. Whether any unusual adjustments had been made during the period from the balance-sheet date to the date of inquiry. 

3. Read the available minutes of meetings of stockholders, directors, and appropriate committees; as to meetings for which minutes are not available, inquire about matters dealt with at such meetings.
4. Inquire of client's legal counsel concerning litigation, claims, and assessments.
5. Obtain a letter of representations, dated as of the date of the auditor's report, from appropriate officials, generally the chief executive officer and chief financial officer, as to whether any events occurred subsequent to the date of the financial statements being reported on by the independent auditor that in the officer's opinion would require adjustment or disclosure in these statements. The auditor may elect to have the client include representations as to significant matters disclosed to the auditor in his performance of the procedures in subparagraphs 1. to 4. above and 6. below.
6. Make such additional inquiries or perform such procedures as he considers necessary and appropriate to dispose of questions that arise in carrying out the foregoing procedures, inquiries, and discussions. 

AU 711.10:
1. Read the entire prospectus and other pertinent portions of the registration statement.
2. Inquire of and obtain written representations from officers and other executives responsible for financial and accounting matters (limited where appropriate to major locations) about whether any events have occurred, other than those reflected or disclosed in the registration statement, that, in the officers' or other executives' opinion, have a material effect on the audited financial statements included therein or that should be disclosed in order to keep those statements from being misleading.
   AU Section 711.11 also discusses the procedures to be followed when the independent accountants' report is included in a registration statement but does not cover the latest year because they have been succeeded by another accountant. In such cases, the accountants generally should:
a. Read pertinent portions of the prospectus and of the registration statement.
 b. Obtain a letter of representations from the successor independent auditor regarding whether his audit (including his procedures with respect to subsequent events) revealed any matters that, in his opinion, might have a material effect on the financial statements reported on by the predecessor auditor or would require disclosure in the notes thereto. [See section 20382 for a discussion and an example of such a letter.]
   The purpose of the "keeping current" review is to enable independent accountants to sustain the burden of proof that they have made a "reasonable investigation" as required under the 1933 Act. The procedures for "keeping current" are separate and distinct from any procedures that may be required as a result of a request by underwriters for a comfort letter, even though they may frequently be performed at the same time.
